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APPENDICES 


A -- Notice of Annual Meeting of Stockholders 
and Proxy Statement 


Defendants Attorneys' Letters To This 
Court Advising That The Proposed Merger 
Was Terminated 


Final Judgment of the Supreme Court of the 
State of New York, New York County, Entered 
Upon Consent 


ED STATES COURT OF APPEALS 


For the Second Circuit 


ARNOLD MARSHEL, 
Plaintiff-Appellant, 
Vv. 


Tr 


AFW FABRIC CORP., CONCORD FABRICS INC., 
ALVIN WEINSTEIN and FRANK WEINSTEIN, 


Defendants-Appellees. 


BARRY L. SWIFT, 
Plaintiff-Appellant, 
Vv . 


CONCORD FABRICS INC., AFW FABRIC CORP., 
ALVIN WEINSTZIN and FRANK ‘“IISTEIN, 


Defen*ants-Appellees. 


On Remand from the Supreme Court of the 
United States to the United States Court 
of Appeals for the Second Circuit 


BRIEF OF DEFENDANTS-APPELLEES 
AFW FABRIC CORP., ALVIN WEINSTEIN and FRANK WEINSTEIN 


Issue Presented for Review 


Whether or not Plaintiffs' appeal from the order of 


the United States District Court for the Southern District of 


Q 4 


New York, which denied Plaintiffs' motions for a preliminary 
injunction against a merger of CONCORD FABRICS INC. ("'Concord’’) 

and AFW FABRIC CORP. ("AFW''), was moot at the time this Court 
rendered its judgment and decision reversing the District 

Court's order or, in the alternative, subsequently became moot, 
thereby mandating a dismissal of the instant appeal, where the 
“disputed and documentary evidence establishes that: 

(a) The proposed merger of AFW into Concord was 
terminated prior to the entry of the judgment and decision of 
this Court which was, apparently, rendered without knowledge 
that the proposed merger was terminated; 

(b) This Court denied Defendants’ application for 
rehearing at the same time as the denial of rehearing in 
Green v. Santa Fe Industries, Inc.* although (i) Defendants' 
time to file its petition for rehearing had not yet expired 
and (ii) without, therefore, considering whether the Plaintiffs’ 
appeal was moot; 

‘c) Defendants have consented to the entry of a 
permanent iniunction enjoining them from directly or indirectly 
effectuating the proposed merger, which consent judgment has 
been filed in the Office of the Clerk of the Supreme Court of 
the State of New York, County of New York; 

(d) Plaintiffs have admitted and acknowledged in their 


brief in opposition to Defendants' petition for a writ of 


* . "3 F.2d 1309 (2d Cixr: 1976). 


ite 


certiorari that their application for a preliminary injunction 


has become moot; and 

(e) Defendants requested the Supreme Court of the 
United States to vacate the judgment of this Court in the event 
it accepted Plaintiffs' contention that the issues raised were 
moot, and the Supreme Court of the United States vacated this 


Court's judgment? 


Preliminary Statement 


This brief is submitted on behalf of all Defendants, 
except Defendant Concord*, in accordance with this Court's 
direction that the parties submit any points they wish the 
Court to consider on the question of mootness. 

On October 12, 1976, the Supreme Court of the United 
States entered the following order in this case: 

"The petition for a writ of certiorari is 

granted. The judgment is vacated and the 

case is remanded to the Un‘ted States 

Court of Appeals for the Second Circuit to 

consider whether or not the case is moot." 

By order entered on November 12, 1976, this Court, in obedience 


to the mandate of the Supreme Court, vacated its judgment which 


had been entered on February 13, 1976. The February 13th judgment 


* For convenience, all Defendants-Appellees on 
this appeal are referred to in this brief as 
"Defendants" and Plaintiffs-Appellants as 
"Plaintiffs" unless indicated to the contrary. 


of this Court had, in turn, reversed an order of the United 
States District Court for the Southern District of New York 
(MacMahon, J.) dated June 24, 1975, which denied Plaintiffs’ 
motions for a preliminary injunction against a proposed merger 


of AFW into Concord. 


The only "case" that was ever before this Court was 
whether or not Plaintiffs' motions for a preliminary injunction 
were properly denied by the District Court. Putting it another 


way, the case in this Court merely involved the question of 
whether or not a pieliminary injunction should issue. 

If the need for a preliminary injunction was obviated 
prior to the time that this Court rendered a decision, there 
was no longer 4 case or controversy for this Court to adjudicate. 
On the undisputed facts, it is clear that by the time this Court 
rendered its decision, the proposed merger had been terminated 
and there was, therefore, nothing to enjoin. Accordingly, it 
can be said that prior to the time this Court made its decision, 
there was no longer any "case" before the Court. Therefore, this 
Court, having already vacated its judgment, should dismiss the 
Plaintiffs' appeal and remand the case to the District Court for 
further proceedings to determine whether Plaintiffs are entitled 
to any other relief now that their motions for injunctive relief 
have been found unnecessary. That is, this Court, having already 


properly vacuted its own judgment, ‘hould remand the case to the 


/ 
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a 


District Court with the direction to proceed with the action 


in the ordinary course. 


In connection with all of the foregoing, it must be 
éE é 


observed that even if the cass 1 not become moot before the 
judgment und decision of this uurt on February 13, 1976, it 


is abundantly clear, as even admitted bv Plaintiffs, that it 


he plan of merger has been terminated and 


LS NOW MOOt since t 


since there is even a judgment of a Court of competent juris- 


diction terminating the merger.* Thus, at this date, there 
is certainly no case or controversy for this Court to adjudicate. 
This Court, therefore, has no juris jiction to enter any order 


on the merits and would be limited, under prevailing authority, 


to a remand to the District Court for further proceedings. 


The facts relevant to a determination of the mootness 
issue may be summarized as follows: 

(a) On February 10, 1976, the propose.j merger between 
Concord and AFW (which was the subject of the motions for a 


preliminary injunction and the only matter before this Court) 


10 


* On March 10, 1976, a final judgment was entered 
with the consent of Defendants in the New York 
County Clerk's Office enjoining the proposed 
merger (see page 7, infra.). 


was terminated (: : The merger was terminated because it 
was believed that long-term planning and financing would be 
more difficult as a result of the uncertainty which existed 
as to whether Concord would remein pt ic or be a privately- 
held company; 

(b) By letters dat yruary 12, 1976, the then 
attorneys for all Defendants (and the presert attorneys for 
Concord) advised the Court that the proposed merger, which was 
the subject matter of the appeal pending before this Court, 
had been terminated. A dismissal of Plaintiffs' appeal was 
requested on the basis that said appeal was moot (10a-? 3a); 

(c) On February 13, 1976, this Court handed down 
its decision and judgment reversing the District Court (which 
had denied the motions for a preliminary injunc*“ion); 

(d) By notice of motion dated February 18, 1976, 
Defendants sought an extension of their time to file a petition 
for rehearing, which motion was granted by order dated 
February 25, 1976, extending Defendants' time to and including 
March 12, 1976; 


(e) By order dated March 10, 1976, this Court denied 


Sua sponte a rehearing en banc despite the fact that Defendants' 


time to file their petition for rehearing was not to expire until 


Numerical references in parentheses follow i 
by the letter "a" are to pages of the 
Appendices to this brief. 


ey 


two days late This order was granted at the same time as 


the order in G v. Santa Fe Industries, Inc. so that bot. 


cases could " as an exercise of sound, prudent and 
resourceful judicial administration" be speeded on their way to 
the Supreme 
judgment was entered with 
Defendants in the New Yor mty Cierk's Office 
judgment provides, in relevant part, as follows: 


sRED, ADJUDGED AND DECREED that the 
defendants be permanently enjoined, barred 
and restrained from directly or indirectly 
effectuating the proposed merger of Concord 
and AFW, the terms of which merger are set 
fort! 2 Notice of Spr -ial Meeting of 
Shareholders of Concord dated March 17, 
1975 and the accompanying Proxy Statement, 
and from any act in aid or furthera>-ce of 
the merger; and it is further 


"ORDERED, ADJUDGED AND DECREED that the 
defendants be permanently enjoined, barred 
and restrained from directly or indirectly 
engaging in any fraudulent practice as defined 
in section 352(1) of the General Business Law 
of this State, in connection with any tender. 
offer or merger or other transaction for the 
purpose of returning Concord to the private 
ownership of the individual defendants Alvin 
and Frank Weinstein or members of their 
families. 2 


Defendants’ consent to the entry of said judgment is entirely 


consistent with the termination of the proposed merger one month 


earlier and further evidence of their intent not to consummate same. 


After this Court, “1a sponte, denied Defendants a 


F.2d 1309 (2d Cir. 1976). 
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rehearing en ban*, Defendants petitioned the Supreme Court 
“he United States for a writ of certiorari. 

Plaintiff, Arnold Marshel ("Marshel"), in his brief 
in opposition to Defendants’ petition, admitted and acknowledged 
that Defendants' consent to a permanent injunction against the 


merger rendered r ot the issues pending before the 


In this connection, Marshel's brief stated, among other 


"Since the merger can no lI¢rnger take place 
because of the permanent injunction issued 

by the state court, there is no justifiable [sic] 
contr ve~sy to place before this Court. a 


kk 


"Tt is accordingly submitted that petitioners’ 
[Defendants'] inability to resurrect the 
merger because of the permanent iuj iction 
has mooted the issues which they are asking 


" 


this Court to review. 
In their Reply Brief in support of 
a writ of certiorari, Defendants urgec that ii the Supreme 
Court accepted Marshel's contention (i.e., that the issues 


" 


tuised by the petition were moot), the Supreme Court ‘should 


vacate the judgment of the Court of Appeals. Obviously, if 
the Supreme Court did not vacate this Court's judgment, the 

Plaintiffs would be in a position to rely upon this Court's 

judgment in support of their claim for damages although 


Defendants had been denied review by the Supreme Court based 


upon Marshel's allegation of mootness. 


offs 


n view of the foregoing, the Supreme Court, having 


granted certiorari and having vacated the judgment of this 
Court, rust have done so on the basis that Plaintiffs' motions 


for injunctive relief were moot. 


PLAINTIFFS' MOTIONS FOR INJUNCTIVE 
RELIEF ARE MOOT AND PLAINTIFFS 
APPEAL SHOULD THEREFORE BE DISMISSED 
BECAUSE THERE IS PRESENTLY NO CASE 
__OR CONTROVERSY TO ADJUDICATE. 


The question of mootness is a Federal question which 
must be resolved by a Federal court before it assumes jurisdiction. 
DeFunis v. Odegaard, 416 U.S. 312 (1974) ; 
North Carolina v. Rice, 404 U.S. 244 (1971); 
t is well-settled that an actual controversy must 
ceaist at dll stages of appellate or certiorari review and not 
simplv at the date the action is initiated. 


9 


Steffel v. Thompson, 4175 uvS. 452 (1974); 
Roe v. Wade, 410 U.S. 113 (1973); 


SEC v. Medical Committee for Human Rights, 


404 U.S. 403 (1972); 


United States v. Munsingwear, Inc., 340 


U.S. 36 (1950). 
Indeed, the Supreme Court has expressly stated that 
when a case is remanded by the Supreme Court to a lower court, 


the proper inquiry is whether a "controversy" exists at the time 
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the hearing by the lower court on the remand. 
Golden _v. Zwickler, 394 U.S. 103 (1969). 
The established practice for a Federal appeals court 
follow when dealing with a civil case which has become moot 
to reverse or vacate the judgment below and remand with a 


direction to dismiss. 


United States 


os. 3% close); SOS 


Duke Power Co. v. 
U.S. 259 (1936). 


In Munsingwear, the Supreme Court stated that the aforementioned 
established practice is applicable either when a civil case: 


a 


.kas become moot while on its way here or 
pending our decision on the merits. i 
340 U.S. at 39. 
The issue presented to this Court on the appeal from 
the District Court was whether or not injunctive relief should 
be granted. If, prior to the judgment and decision on the 
appeal, the need for injunctive relief ceased, the case became 
moot. Putting it another way, if there was no reasonable 
expectation that the activity sought to be enjoined would be 
continued or repeated, the case became moot. 
Preiser v. Newkirk, 422 U.S. 395 (1975); 


United States v. W. T. Grant. Co., 345. U.S. 
2 ae be 


Atherton Mills v. Johnston, 259 U.S. 13 (1922); 


Rahk- e 
Rober 


tobert Stigwood Group Ltd. v. Hurwitz, 
Lon F.2d 910 (od Cir. 1972). 


A. This Case Was Moot Before This Court's Judgment and Decision. 


ee a 


This Court's judgment and decision were rendered on 


February 13, 1976. Before that te, the proposed merger had 
been terminated. The Defendants sought to advise the Court of 
this fact by letters dated February 12, 1976. Accordingly, 
under the standards laid down by the cited cases, the case 
became moot prior to the time this Court rendered its decision 
and, presumably, if the Court had known of that fact, it would 
have vacated the District Court's judgment and dismissed the 
appeal. 

Consequently, even without regard to the determination 
by the Supreme Court, it would have been entirely appropriate 


for this Court, if 


had not already done so, to vacate its 
judgment and then proceed to vacate the District Court's judgment, 


and dismiss the appeal. 


B. Even If The Case Were Not Moot Before This 
Court's Judgment and Decision, It Is Moot 
Now, Thus Mandating The Same Result. _ 


At the same time that this Court was considering this 
case, it was also considering Green v. Santa Fe Industries, Inc.* 
The Green case, while, of course, presenting somewhat different 
facts, involved, as far as the Court was concerned, similar 
issues. This Court's decision in the Green case ran parallel 


with its decision in this case. This Court, presumably still 


33 F.2d 1283 (2d Cir. 1976), cert. granted, 
7 S.Ct. S& (1976). = 


Kite 


unaware that this case had become mooted, and acting sua sponte, 


on March 10, 1976 denied rehearing en banc to facilitate prompt 


av plication for review to the Supreme Court.* 

In connection with the petition before the Supreme Court, 
counsel for Marshel admitted and acknowledged that the cese had 
become moot. Then counsel for Defendants urged that if the Supreme 
Court accepted Marshel's contention, the Supreme Court "should 
vacate the judgment of the Court of Appeals."" In granting e-~- 
tiorari and remanding the case to this Court, the Supreme Court 
vacated this Court's judgment with a direction that this Court 
consider "whether or not the case is moot." (Emphasis supplied.) 

In vacating this Court's judgment, the Supreme Court 
necessarily determined that the motions for injunctive relief 
(the only "case" before this Court) were moot. The further 
direction to this Court to consider whether or not the "case" 
is moot obviously was a direction to this Court to determine 


' 


whether or not the "case" in the District Court (involving 


Plaintiffs' other and additional requests for relief) was 


rendered moot. ** 


* The action of this Court presumably convinced 
Defendants' then counsel that any further appli- 
cation to this Court would not be entertained. 


The issue before this Court related only to the 
propriety of denying preliminary injunctive relief. 
Accordingly, this Court is not now in a position to 
determine whether the Plaintiffs' other requests for 
relief are within the jurisdiction of the District 
Court. That is a matter for the District Court to 
determine on proceedings after remand to that Court. 
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This Court Has No Jurisdiction To Make 
Any Judgment Affecting the Merits. 


We understand that counsel for Plaintiffs intends 


to ask this Court to reinstate its prior judgment. We respect- 


fully submit that in making this suggestion, counsel for 


Hh 


Plaintiffs are asking this Court to overrule the Supreme Court 
and ignore the Constitution. When tho Supreme Court vacated 


this Court's judgment, it did so either because it considered 


this Court's judgment erroneous on the merits or because it 
otherwise thought that the judgment of this Court should not 


continue in effect. Assuming that the Supreme Court did not 
intend to overrule this Court on the merits, it is obvious 
that it made a determination that the case (i.e. Plaintiffs' 
motions for injunctive relief) was moot. In reaching this 
determination, the Supreme Court may or may not have considered 
the fact that subsequent to the termination of the merger on 
February 10, 1976, the Defendants had also entered into a 
consent ji gment (dated March 9, 1976) in the Supreme Court 

1 


of the State of New York. However, in either event, it 


is clear that the Supreme Court made a determination on the 


mootness question and such determination is certainlv not subject 
to review by this Court. 

Assuming, although it is unlikely, that the Supreme 
Court's decision was predicated on the consent judgment in the 


New York State Supreme Court dated March 9th (which was entered 


ee 


in the Clerk's Office on March 10th) and not the February 10th 


termination of the merger, the fact remains that this Court's 


judgment was vacated and the "case" (the question of injunctive 


relief) is now moot. Under the cases cited at pages 9-10, 
supra, this Court cannot now make a judgment dealing with 
preliminary injunctive relief. Therefore, the request that the 
original judgment be reirs: ated is ; request with which this 
Court cannot comply because of the ruling of the Supreme Court, 
as well as the constitutional prohibition depriving all Federal 
courts of jurisdiction in the absence of a case or controversy. 

Of course, it is abundantly clear that the Plaintiffs 

so much interested in ing this Court enter judgment 
as they are in being able to argue that the decision of this 
Court is dispositive of other similar issues that are relevant 
in proceedings before the District Court. The Plaintiffs, having 
successfully prevented an adjudication on the merits in the 
Supreme Court, carnot now seek to have this Court's judgment re- 
instated so that they can attempt to place reliance upon it in any 
further proceedings. We cannot close our eyes to the fact that the 
published decision of this Court may have some effect on the views 
of the District Court Judges serving in the Second Circuit, but no 
Federal court can render advisory opinions, and that, in effect, is 
what the Plaintifis are trying to obtain. 

In this connection, we point out that the Defendants 
do not take the position that this Court should allow the 
District Court's judgment (which was in favor of the Defendants) 


to stand merely because the case was mooted before this Court 


made its decision. We unde-stand the wule to be that when a 
case becomes moct while on appeal, iower court decisions must 


also give way. In this connection, we respectfully refer this 


; 
T 
ct 
5 
ct 
x 
») 
— 


he following relevant language from the Supreme Court's 


jiecision in United States v. Munsingwear, Inc. 
"The establish ied practice of the Court 1 
le > with a civil case from 2 court in 
I ies al system which has become moot 


“ on its way here or pending our 
decision on the merits is to reverse or 
vacate the judgment below and remand, with 


a et rection to dismiss. That was said in 
Du Power Co. v. Greenwood County, 299 
U.S. 959. 967. $7 S.Ct. 202, 205),°8) Lid. 


178, to be 'the duty of the appellate 

court '. That procedure clears the path 

for future relitigation of the issues 
etween the parties and eliminates a judg- 


ment, review of which was prevented through 
happenstance. When that procedure is 


followed, the rights of all parties are 
preserved; none is prejudiced by a decision 
which in the statutory scheme was only 
preliminary." 340 U.S. at 39-40. 


CONCLUSION 


The "case" was moot at the time that this Court 
rendered its original decision and judgment. This Court should 
therefore have vacated the judgment of the District Court and 
dismissed the appeal. In any event, in view of the decision 
of the Supreme Court, which vacated this Court's judgment, and 

" " 


since the "case" before this Court is now certainly moot (as 


conceded by the Plaintiffs), the appropriate procedure is the 


he 


case should be r ided to the District Court and 


Court judgment denying preliminary injunctive 


Respectfully submitted, 


OTTERBOURG, STEINDLER, HOUSTON & ROSEN, PGs 
Attorneys for Defendants-Appellees 
AFW Fabric Corp. Alvin Weinstein ar 
Frank Weinsvein 
Office and P. C. Address 
230 Park Avenue 
New York, New York 10017 
(212) 679-1200 
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APPENDIX A 


Annual Meeting of S 


and Proxy Statemen 


CONCORD FABRICS ID vu. 
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NOTICE OF ANNUAL MEETING OF STOCKHOLDERS 


May 13, 1976 


f 50,000 sh mpany’s Common 


nted as an incentive to David R. Caplar 


vote on the ratificatio f Directors 
1 as independent certified pu Company 
year ending August 29, 1976 


transact such other business as ma} 


djournment thereof 


: Board of Directors 


Maktin WOLFSON 


Secretary 


App. A - Notice of Annual Meeting and Proxy Statement 


CONCORD FABRICS INC, 
1411 Broadway 
New York, New York 10018 


Proxy Statement 


1 I r li e held o May ) r the pur ses set tort n 
g form of proxy for use ‘ : ny a n 
ement and m e revoked at ime prior $ ex t q ice 
( Proxies the a mpanving f m whict re | . execute } 

r gemie t wt revore wil e te a wit respect » airectors 

é é r ees For As Director below (unles ithority to vote 

r é I r r A 1), (b) w t to the approval of stock award and related 

i T er nner spe hed in the x i 4 r pect » the 

na y the ( npany € er t € | 1 intants 

the manner ed t proxy; itn specification is made the proxies flavor ol 

l ward rela bonus granted to Mr. Caplan and selection 

f tor 1 statement and the accompany form of proxy are being 
ed CK Ts ¢ ‘ 1976 

As of the ine n 12, 1976, the record date for the meeting, the Company had 


tst y é e m Stock, each share being 

entitle ( ywner of 1,226,549 shares of 
( yn S r g 10n Stock. Alvin Weinstein, 
( rn é the ( of the Executive Committee 
of the ¢ e prin t y each be considered the 
naire ] owner of the Corp 

U re ary ted the f pose 
merger FV } to e€ st 5 Ola 
| { TI 4 

In February 1975, Messr Alvin and Frank Weinstein tain trusts for members of their 


families exchanged their ire f the Company’s Common Stock (which constituted approximately 687% 
of the Company’s outstanding Common Stock) for all of the outstanding capital stock of AFW. A 


yf Merger was then proposed, under which the Company would be returned to the status of a 
ly-held c ration y the Weinstein family. This was te be accomplished by a merger 
of AFW into the Company on terms under which all of the Company’s stockholders, other than AFW, 
would receive $3 per share in cash, and the Weinstein family, as the owners of AFW, would receive 


hares of the Company’s Common Stock. The proposal was described in the Company’s Proxy Statement 


urch 17, 1975, and was approved by the requisite two-thirds vote at a special meeting of stock- 


holders held on April 10, 1975; this approval was assured, in view of the ownership of 68% of the 


Company’s stock by AF W 


[2a] 


Notice of Annual Meeting and Proxy Statement 


the Attorney General of the State of New Yorl commenced action against the 
1 Weinstein, Frank Weinstein, and David Caplan, President of the Cor ipany, seeking to 
plaint alleges in substance that the proposed merger was “inherently fraudu- 
anti-fraud provisions of the New York General Business Lav nd that the 
ied fra ent acts in connection wi 
the New York State Supreme ( 
n of the merger, and on December 23, 
pinion) the lower Court’s order 
Appellate Division’s decision to the New York State Court of Appeals, 
y 10, 1976. Following a meeting of its Board of Directors late that day, 
unnounced that the proposed merger had been terminated by mutual consent. The 
pany stated that alth 1 it believed its legal position was correct and would ul imately be sustained, 
it appeared that argument of the appeal would not take place before the Fall and that a decision might 
not be reached before year-end. The Company further stated that it believed long-term planning and 
difficult during this additional long period of uncertainty as to whether the 
public or go private and, if the merger were consummated during a further period 
y concerning the ultimate cost to the Company of acquiring the publicly-held shares. The 
Company ultaneously announced a plan to acquire and equip a plant for dyeing and fini: sing a portion 
ot its woven f rements, contingent on obtaining financing therefor, and that it had reached an 
agreement in principle with an institutional lender for a term loan for the purpose. 


On March 10, i976, a final judgment was entered with the consent of the parties in the action 
4 


brought by the Attorney General. The judgment, in which the Company and the other defendants deny 
the allegations of the complaint, enjoins the proposed merger and prohibits any violation of the anti-fraud 
provisions of the New York General Business Law in connection with a tender offer or merger for 


the purpose of going private; AFW, Alvin Weinstein and Frank Weinstein were each assessed $2,000, 


David R. Caplan was assessed $500 and the Company was assessed $375 of the Attorney General's costs. 


four separate actions were commenced agair he Company, Alvin 

1 and others in the United States District Court for the Southern District of 

oin consummation of the merger. Three of the four complaints allege in 

posed merger violates the anti-fraud provisions of the federal securities law and also 

violates New York law; the fourth alleges only that the proposed merger violates New York law. All four 


1 recovery of unspecified damages allegedly suffered by 


seek a permanent injunction against the merger an 
the Company and by the Company's stockholders as a class. The court consolidated the four actions and 
in June 1975 denied mot 'Y a preliminary injunction against consummation of the merger; the 
appeal by plaintiffs in two of the four consolidated actions of that order was heard in September 1975. 
On February 13, 1976, three days after the Company had terminated the merger as described above, 
the United States Court of Appeals for the Second Circuit in Marshel vy. AFW Fabric Corp., Concord 
Fabrics Inc., Alvin Weinstein and Frank Weinstein and Swift vy. Concord Fabrics Inc., AFW Fabric 
Corp., Alvin Weinstein and Frank Weinstein reversed the District Court's decision and held that a 
preliminary injunction against the merger should have been granted; on March 11, 1976 the petition 
of the Company and the other defendants for a rehearing before the entire Court of Appeals was denied. 
The Company and the other defendants intend to file a petition for certiorari seeking review of the 
Court of Appeals’ decision by the United States Supreme Court; all further proceedings in the four 
actions have been stayed pending a decision by the United States Supreme Court on the petition for 
certiorari 


‘ A " P tae Y Sie dh ee " ves Geatas 
pp. A - Notice of Annual Meeting and Proxy Statement 
In Mar 17 n action (Michaels v. AFW Fabric Corp iizin Weinstein ranx | nstein 
” i Jy rye Glettman, Ben H r ri Kramer, Martin lt n 
rd , , , , ly ‘ 5 D vw York St t 
. P sed merge ground that the pr od 
wei that if New ¥ law ws the P 
t e€ € er Sp ‘ eg the 
( ers a iss. The defen t we ‘ pla 
een eX | 
NOMINEES FOR ELECTION AS DIRECTORS 
ght ector r e elected to serve until the next Annual Meeting of Stockholders and 
res ected Proxies the form w € sted for the elect 
é ' set s are listed in the t If any of these nominees should 
e t t nu be voted in favor of the remainder 
sé IT j s ce ot se who are not candidates 
peme x t it la de andidates at the meeting 
c t nave m I 5 nyt ec ihe information below 
ownership of stock has been furnished to the Company by the 
Shares of 
Common Stock 
Owned 
First Elected f 
va e c r 
\ \ f tt 58 ) 
Frank W ! ( ive Com- 1958 1,226,549(1) 
os 
( a1 President of the Company 1971 25,000 
arl 1 r Dean Emeritus of the In te 1969 0 
7 VV + ¥ ant 
: He ianagement, “ 
York University 
George | ar President of the Cc 1970 1,375 
ind President of its 


i/ivision 

Ben Heller ... President, Ben Heller, Inc. (pri- 1975 0 
vate art dealer) 

Earl Kramer Vice President of the Company 1974 10,100 
and President of its Knit Divi- 
sion 


Secretary and Treasurer of the 1973 0 


Company 


} 


ric Corp. is the record owner of 1,226,549 shares of Common Stock. Alvin 
Weinstein and Frank Weinst 


, as the principal stockholders of AFW Fabric Corp., may each be 
considered the indirect beneficial owner of the 1,226,549 shares held by AFW Fabric Corp 
(2) On April 15, 1976 a shareholder commenced an action (Fabrikant v. Concord Fabrics, Inc 


et al.) in New York State Supreme Court against the Company and its directors seeing to compel 


the Company to declare cash dividends. The Company believes the suit is without merit 


erm of the agreement to May 31, 1985 and to give Mr 
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REMUNERATION OF DIRECTORS AND OFFICERS 


r er ' j P : ud the ) ses 
b [ Lon e e 
ig P lescribed below) d g the fisc ear € August 31, 1975 
f te ring i 5 ar ¢ 
€ gp ite € r r S++ ux i al t t 
“ * regat > A 1 
Car 4 tres n Wi! x * 1 
R e nm was eive Rer t F a 7 75 
in Weinst rda r $163.204(1 $9719 $ 44.237 
k We elr be xe t ommit 
‘ 61.600(2 719 14 837 
2 ¢: tor 185.30 12 166 6.230 
Kramer I t nit AVISIOT and 
) 13 5 4 . 225 4 Hd 
es t, President of Retail 
} ir tor ] ? <> U0 
t \ 5 asurer a lire ¢ 55 (yy) 3046 Q 9 
cer gr I 
946,591 58,079 166,556 
' ~4 34 . 4 z 
> A Ss 1 a 914,24 non t K DE i wanice \ 4 
inste “ t f 50,000 and a $20,000 non-accountable expense allowance for 
107% 
¢ 4 R 1 $12,600 r AC expens A e Frank 
nsteé t $ ),000 and a $20,000 non-a intable expense allowance for 
3 la sreement dated Mar 
- ; - ym $1 g as of S aS 
7 5 x e t t The agreement als 
es I e rt taxes in eac ns¢ 
] nes pe ‘ a elects to terminate 
¢ Mr. Cay months after late 
rminat lf he dies during his employment, his estate will receive an amount equa. to his 
salar r a period of twelve months. The Company has also agreed, subject to shareholder 
i yrar Ir. Caplan a stock award and related cash bonus; see “Restricted Stock Award 


Related Cash Bonus Granted to David R. Caplan” below. 
(4) The ¢ iny entered into an employment agreement on May 1, 1975 with Earl Kramer 
erm expiring on May 31, 1980 at an annual salary of $95,000 plu ] 


for each fiscal 


equal to 2% of the Company’s pre-tax profits attributable to t! D 1 (as defines 
e fiscal year. In March 1976, Mr. Kramer’s employment agreer was amended to extend 


Kramer executive responsibility for 
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ylanned operation of a dyeing and finishing plant. In addition to the salary and bonus described 
avove, Mr. Kramer will also receive (i) a bonus for each fiscal year 1976 through 1985 ranging 
from 14¢ to 4%¢ for each yard cf fabric finished and dyed by the plant in the fiscal year and (ii) 
a bonus for each fiscal year 1979 through 1985 equal to 1% of the pre-tax profits of the plant (as 
determined by the Company) for the fiscal year. Mr. Kramer will also receive a $120,000 cash 
bonus payable on September 3, 1978 and an $80,000 cash bonus payabie on May 31, 1980; these 
bonuses are payable only if Mr. Kramer is employed by the Company on the respective dates (or 
was terminated before those dates by his perm»nent disability or death or by 
without cause). If Mr. Kramer voluntarily leaves the Company’s employ or if his 
employment is terminated for cause between September 3, 1978 and May 31, 1985, Mr. Kramer 


if his employ1 


the Company 
will be obligated te return those bonuses to the Company. As part of the amendment to his employ- 
ment agreement, Mr. Kramer agreed to terminate his non-qualified stock option, which entitled him 
until May 31, 1976, to purchase up to 20,000 shares of the Company’s Common Stock at a price equa! 
to the sum of $3.625 per share, less the amount, if any, by which the market price of the Common 
Stock on the last date preceding the date of exercise exceeds $3.625; the purchase price could not 
1 per share. 

(5) The Company entered into an employment agreement on October 17, 1975 with George 
Gleitman for a term expiring on August 31, 1980, at an annual salary of $70,000. In addition, 
Mr. Gleitma. is entitled to a bonus for each fiscal year equal to the greater of (a) $10,000 or (b) 
the sum of (1) % of 1% of the Company’s consolidated net income for the fiscal year (before 
giving effect to this portion of his bonus) plus (ii) a sliding percentage (1% to 2%) of the operating 
prot of the Retail Division (as determined by the Company) for the fiscal year. 


have been less than $ 


On October 2, 1975, the Company entered into an employment agreement with another officer for a 
term expiring on September 1, 1977 at an annual salary of $65,000 for fiscal 1976 and $70,000 for fiscal 
1977 plus a bonus equal to a sliding percentage (34 of 1% to 1%) of the Company’s consolidated net 
income (as defined) for the fiscal year. 

The employment agreements described above are not subject to shareholder approval. 

The Company has a Profit Sharing Plan for Employees which is qualified under the Internal 
Revenue Code and provides for annual contributions by the Company, at the discretion of the Board of 
Directors, within prescribed limits based upon compensation of the covered employees. Benefits are pay- 
able upon death, retirerrent, disability or termination (except discharge for cause) from the employ of the 
Company. ‘ihe Company contributed $200,000 to the Plan in fiscal 1975. 


Outstanding Stock Options 


Pursuant to the Company’s Stock Option Agreement dated June 13, 1972 with Mr. Kramer, the 
non-qualified stock option granted to him under tuat agreement was exercisable as to an additional 10,000 
shares only if the pre-tax profits of the Company’s Knit Division exceeded a specified amount for any 
of the fiscal years 1973, 1974 and 1975. This amount was exceeded for fiscal 1975, and on January 
12, 1976, Mr. Kramer exercised the option and purchased the 10,000 shares at the option price of $1 
per share (an aggregate of $10,000). On August 29, 1975, the last trading day in fiscal 1975, the closing 
price ot the Company’s Common Stock on the American Stock Exchange was $334 ; on January 12, 1976, 
the closing price was $654 making the aggregate market value on that date of the 10,000 shares purchased 
by Mr. Kramer $66,250. See Note (4) to “Remuneration of Directors and Officers” above for informa- 
tion on the termication of Mr. Kramer’s non-qualified option to purchase up to 20,000 additional shares 
of the Company’s Common Stock. 
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Since September 2, 1974, the Company has granted qualified stock options to an officer to purchase 
5,000 shares of the Company’s Common Stock at a price of $1.375 per share. 


As of: March 31, 1976, Mr. Gleitman held qualified stock options to purchase 5,000 shares of the 
Company’s Common Stock at a price of $2.75 per share, and all officers and directors as a group held 
qualified options to purchase an aggregate of 10,000 shares at an average price per share of $2.06. 


RESTRICTED STOCK AWARD AND RELATED CASH BONUS 
GRANTED TO DAVID R. CAPLAN 


In 1972, as part of the inducement to David R. Caplan to leave his former position and enter the 
Company’s employ, the Company’s shareholders approved the grant to Mr. Caplan of a non-qualified 
option to purchase up to 50,000 shares of the Company’s Common Stock at a price equal to $4.875 per 
share less the amount, if any, by which the market price of the Common Stock on the date the option is 
exercised exceeds $4.875. Under the terms of the option the Company would have been required to 
pay to Mr. Caplan, upon exercise of the option, a cash bonus in an amount equal to the amount by 
which the aggregate market price of the shares of Common Stock acquired on such exercise exceeded 
the aggregate option price. This option expired according to its terms on June 30, 1975. Since the 
Company believed that the proposed merger with AFW would be consummated and that the Company 
would return to private status, the option was not extended nor was a new option granted in connection 
with the new employment agreement which was entered into with Mr. Caplan in March 1975 upon the 
expiration.of his original employment agreement. 


On March 2, 1976, the Board of Directors of the Company, upon the recommendation of its Com- 
pensation Committee, unanimously granted to Mr. Caplan, subject to shareholder approval, a new non- 
qualified option to purchase up to 50,000 shares of the Company’s Common Stock at the same price, 
together with a related cash bonus, substantially on the terms provided in the option that expired 
on June 30, 1975. Upon further consideration, however, the Board, upon the recommendation of the 
Compensation Committee, determined that in view of the market price of the Company’s Commor. 
Stock it appeared likely that Mr. Caplan would exercise the option as to all 50,090 shares immediately spon 
shareholder approval, and that it would be more in the interest of the Company. ind would provide a.longer- 
term incentive to Mr. Caplan, for the Company to give to Mr. Caplan, i: iicu of the option, a restricted 
stock award of 50,000 shares of the Company’s Common Stock, with restrictions keyed to his continued 
employment by the Company. Accordingly, on March 29, 1976, the Board unanimously approved, sub- 
ject to shareholder approval, a stock award and related cash honus to Mr. Caplan on the terms described 
below. 


The 50,000 shares will be issued to Mr. Caplan without : .>* payment by him as soon as 
practicable after shareholder approval. Until the lapse of the . ti, 1s described below, the shares 
will be non-transferable and Mr. Caplan will be obligated to return t..cn .o the Company if he voluntarily 
leaves the Company’s employ or if his employment is terminated for cause. These restrictions will lapse 
as to 20,000 shares on the last day of the Company’s fiscal year ending in 1976 and as to an additional 
10,000 shares on the last day of each of the Company's fiscal years ending in 1977 through 1979. 
Mr. Caplan will have unconditional ownership of the shares as to which restrictions have lapsed ; if, 
however, Mr. Caplan’s employment is terminated by his permanent disab. y or death or by the Company 
without cause, the restrictions will lapse as to all shares then subject to restrictions. 
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In addition, upon the lapse of the restrictions as to any shares Mr. Caplan will receive a cash bonus 
equal to the then aggregate market value of such shares. From the date of the initial issuance of the 
shares, Mr. Caplan will have the right to receive any dividends paid with respect to all 50,000 shares and the 
right to vote the shares on any matter requiring the approval of the Company’s shareholders. 


The agreeinent also provides that if at any time the Company files a registration statement under 
the Securities Act of 1933, with respect to an offering of common stock by Alvin or Frank Weinstein 
have included in that registration 
000 shares as to which the restrictions have then lapsed. Counsel to the 
Company has advised that absent such registration, under the Securities Act of 1933 and the rules 


(or any entity controlled by them), Mr. Caplan will be entitled to 


statement any of the 50, 


and regulations thereunder, Mr. Caplan will not be able to sell publicly any of the 50,000 shares until 
two years after restrictions have lapsed on the particular shares in question, and at that time his sales will 
be subject to the limitations contained in Rule 144 under the Act. 


In connection with the grant of the stock award and related cash bonus, the Company's reported 
income (before taxes) will be reduced by (i) a charge to income of $305,000 in the fiscal year ending 
in 1976 and a charge to income of $152,500 in each of the fiscal years ending in 1977 through 1979, 
and (ii) a charge to income in each of the fiscal years ending in 1976 through 1979 equal to the 
amount of the cash bonus paid to him upon the lapse of a restriction; in each case these charges 
will be reduced by the applicable income tax effect. 


Mr. Caplan has agreed not to make an election under § 83(b) of the Internal Revenue Code with 
respect to the stock award. The Company has been advised by its counsel that the federal income tax 
consequences of the stock award and related cash bonus will be as follows. Mr. Caplan will not 
realize any taxat' ‘ncomie upon the issuance of the restricted stock to him, but when restrictions 
lapse as to any shares he will realize taxable compensation income in an amount equal to the then aggre- 
gate market value of those shares. He will also have taxable compensation income in the amount of the 
cash bonus payable to him with respect to those shares. The taxable compensation income will be earned 
income annually subject to a maximum marginal federal income tax rate of 50%. His basis for the shares 
for federal income tax purposes will be the fair market value of the shares on the date restrictions lapse, 
and -ny gain or loss on a subsequent sale of the shares will be taxed as capital gain or loss. The Company 
will be entitled to a deduction for federal income tax purposes in the same amount as the taxable income 
realized by Mr. Caplan with respect to those shares. It will also be entitled to a deduction for the cash 
bonus paid to Mr. Caplan, in the same amount ; 


The net effect of this arrangement will be, substantially, that Mr. Caplan will obtain the shares free of 
any cost to him. On the basis of a tax rate of approximately 50%, there will be substantially no net cash 
cost to the Company so long as it has sufficient taxable income to utilize the deduction. The Company’s 
reported income (before taxes), however, will be reduced as described above 


The closing price of the Company’s Common Stock on the American Stock Exchange on April 14, 
1976 was 12%. 


An affirmative yote by holders of more than 50% of the outstanding shares of Common Stock is 
required for the approval of the stock award and related cash bonus to Mr. Caplan. Messrs. Alvin 
and Frank Weinstein have agreed with Mr. Caplan to cause AFW Fabric Corp. to vote the 1,226,549 
shares owned by it (68% of the outstanding shares of the Company’s Common Stock) in favor of the 
approval of the stock award and related bonus granted to Mr. Caplan. 
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RATIFICATION OF THE APPOINTMENT OF 
INDEPENDENT CERTIFIED PUBLIC ACCOUNTANTS 


The Board of Directors of the Company has selected the firm of Eisner & Lubin, independent 
-ertified public accountants, to examine the financial statements of the Company for the fiscal year ending 
Augus' 29, 1976, subject to ratification by the stockholders. Representatives of Eisner & Lubin will 

1 the meeting, and have an opportunity to make a statement if they wish to do so, and will be avail- 
riate questions from stockholders. The Board of Directors of the Company 


rot 


id to appr } 
does not have an audit committee. 


MISCELLANEOUS 


Management does not know .* any other matters to be presented at the meeting for action by 
stockholders. If any other matters requiring a vote of the stockholders arise at the meeting or any 
adjournment thereof, it is intended that votes will be cast pursuant to the proxies with respect to such 


tT 
matters in accordance with the best judgment of the persons acting under the proxies. 


The Company will pay the cost of soliciting proxies in the accompanying form. In addition to 
solicitation by use of the mails, certain officers and regular employees of the Company may solicit the 
return of proxies by telephone, telegram or personal interview and nay request brokerage houses and 
custodians, nominees and fiducia ies to forward soliciting material to their principals and the Company 


uc 


will reimburse them for their reasonable out-of-pocket expenses. 


ANNUAL REPORT 


The Company’s Annual Report for tae fiscal year ended August 31, 1975 has previously been mailed 


to the Company’s stockholders. 


Stockholders are again urged to send in their proxies without delay. 


April 19, 1976 
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KAYE, SCHOLER, FIERMAN, HAYS & HANDLER 


ATTORNEYS 


425 PARK AVENUE CUROPEAN OFFice 
3.VKALA CMULE-OLE loRar 
SISTI MCCILV IPAs. Slr Rawce 


Yeu. 637 O38 OC 


NEW YORK,N.Y. 190022 


wWOw ~>a DOVESTIC 125921 
WEwW YOR4 mr EL 234660 
PARIS. LEFEDVAL 62971F February 12, 1976 
BY H AN D_ 
Honorable J. Josern ith 
United States Circuit Judge 
United States Court of Appeals 
for the Second Circuit 
° United States Courthouse 
Foley Square 
New York, New York 
Re: Marshel v. AFW Fabric Corp., et al. 
Swift v. Concord Fabrics Inc., et al. 
Docket No. 75-7404 _ 
Dear Judge Smith : 

There is now pending before Your Honor an appeal 
by plaintiffs Marshel and Swift from an order denving their 
motions for a pre eee. injunction against the proposed 
merger of AFW Fabric Cor into Concord Fabrics Inc. 

On February 11, 1976, Concord announced that the 
proposed merger had been terminated. Accordingly, we 
believe that the plaintiffs' appeal is now moot and should 
be dismissed. 

Respectfully yours, 
Vit / 
CLC 06.8 LCT" 
Milton Sherman 
MS:1b 
cc: Honorable Thomas J. Meskill 
Honorable Paul R. Hays 


es 


United Stat Circuit Judges 


es 

Martin A. Coleman, Esq. 
Rubin, Baum, Levin, Constant 

& Friedman 
Attorneys for plaintiff Arnold itarshel 
Burton L. Knacs, Esq. 
Lipper, Lowey & Dannenberg 
Attorneys for plaintiff Barry Sri Tt 
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Paes LEFCBV3E | B2g7IF February tes 1976 


BY H AN 


Honorabie 
United §S 
United S 

for th 
United St 
Foley Sq 
New Yorx, 


mw {v 


c oe ct cr 


~~ wm 
2 *3 ct (ct ct *g 


@m (D «Dd «Dd (D 


= 
< 


Marshel v. AFW 
Swift v. Concord 


Dear Judg 


There now pending before Your Honor an appeal 
by plaintiffs Marsnel and Swift from an order denyins 
motions for } hapebpig nary injunction against the prosc 
merger ofr 0 ic Corp. into Concord Fabrics Inc. 


On Februery 11, 1976, Concord announced that the 
proposed — r had been terminated. Accordingly, we 
believe that tne plaintiffs’ appeal is now moot and should 
be dtantssed. 


Respectfully yours, 


oO 
SOONER Be bie gtte- 


Milton Sherméen 


Honoreaole Thomas J. vieskill 
Honcrable J. Joseph Smith 
United States Circuit Judges 


sarsin A. Coleman, Esq. 
Rubin, Baum, Levin, Constant 
& Friedman 
Attorneys for plaintiff Arnold larshe 


enberg 
ne ab Barry 
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ATTORNEYS 
*ELCP-ONE 


42S PARK AVENUE CUROPEAN OFrice 
f2i2' PLaza 93-8400 3. Vue CHE. oCececRar 
ae NEW YORK,N.Y. 10022 , O2529 WCU (Pans reance 
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SavOw alt il? NEVILLY/SSOINE 
"C.Ca NUMetas 
NEW! YD24 OTDMESTIC 12692) 
WEw "O84 IN? & 234460 


PARIS LEFEBVRE 62971F February Le 1976 


Honorable Thomas J. Meskill 
United States Circuit Judge 
United States Court of Appeals 
for the Second Circuit 
; United States Courthouse 
Foley Square 
New York, New York 


Re: Marshel v. AFW Fabric Co 
Swift v. Concord Fabrics 
Docket No. 75-7404 


Ow pending before Rais Honor an appeal 
shel and Swift from an order denying their 
iminar; Sid enet Son against the proposed 
‘ic Corp. into Concord Fabrics Inc. 


“Zt fue 
. 


by plain 


oO 


wy Va 


3 
7 
| 
o 
v 
Le 
©) 
ry 
> 
hrf 
se 3 | 


On February 11, 1976, Concord announced that the 
proposed merger had been terminated. Accordingly, we 
believe that the plaintiffs' appeal is now moot and should 
be dismissed. 


Respectfully yours, 
Fitiicen er ST 


Milton Sherman 


MS :1b 

cc: Honcrable Paul R. Hays 
Honorable J. Joseph Smith 
United States Circuit Judges 


Martin A. Coleman, Esq. 
Rubin, Beum, Levin, Constant 
& Friedman 
Attorneys for plaintiff Arnold HMarshel 
Burton L. Knzapp, Esq. 
fipper, Lowey & Dannenberg 
Attorneys for plaintiff Barry Swift 
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February 13, 1976 


Honorable Thomas J. Meskill 
United States Circuit Judge 
United States Court of Appcals 
for the Seconda Circuit 
c/o U.S. Post Office Building 
West Main Street 
New Britain, Connecticut 06050 


Re: Marshel v. AFw Fabric Corp,, et al. 
Swift v. Concord Fabrics Inc., et al. 


Docket No. 75-7404 


Dear Judge Meskill: 


There is now pending before Your Honor an appeal 
by plaintiffs Marshel and Swift from an order denying their 
motions for a preliminary injunction ageinst the proposed 
merser of AFW Fabric Corp. into Concord Fabrics Ine. 


On February 11, 1976, Concord announced that the 
Proposed merger had been terminated. Accordingly, we 
believe that the plaintiffs' appeal is now moot and should 
be dismissed. ; 


Poa 


*. Respect fully yours, 


Milton Sherman 
MS:1lb 


Cc: Honorable Pay R. Hays 
Honorable J. Joseph Smith 
United States Circuit Judges 


Martin A. Coleman, Esq. 
Rubin, Bau, Levin, Constant 
& Priedman 
Attorneys for Plaintiff Arnold Marshel 


Burton L. Knapp, Esq. 
Lipver, Lowey @ Dannenders 
Attorneys for Plaintirr Barry Swift 
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of New York, held in and for 
the County of New York, at the 
Courthouse, Pearl and Centre 
Streets, Borough of Manhattan, 
State of New York, on the 

Gey of Jai A> Fs 1976. 


Hon. KavieR fe Rictiogowe 


Justice. 


Plaintiff, 


~against- FINAL JUDGMENT 
CONCORD FABRICS, INC., AFW FABRIC Index No. 40678/75 
CORP., ALVIN WEINSTEIN, FRANK 
WEINSTEIN and DAVID R. CAPLAN, 


At a Special Term, Part II, of 
the Supreme Court of the State 

The plaintiff brought this action pursuant to 
section 353 of the General Business Law of this State by the | 
service of a summons and complaint upon the above named defen- 
dants seeking a judgment permanently enjoining and restraining 
said defendants from consummating a proposed merger of Concord 


Fabrics Inc. ("Concord") and AFW Fabric Corp. ("AFW"), the 


terms of which merger are set forth in a Notice of Special 


M. cro 
File 


ar Page 24 )0 
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Meeting of Shareholders of Concord dated March 17, 1975 and the 
accompanying Proxy Statement, as well as from violating the 
provisions of Article 23-A of the General Business Law of this 
State. 

NOW, on reading and filing the summons dated April 4, 
1975; the complaint verified on April 4, 1975; the affidavit of 
Eugene D. Berman, Deputy Assistant Attorrey General, sworn to 
April 4, 1975; the affidavit of Sidney J. Silberman, sw rn to 
April 15, 1975; and the consents of the defendants in which they 
specifically deny each and every allegation of the complaint here- 
in and the aforementioned affidavit of Eugene D. Berman, and due 
deliberation having been had, 

On motion of Louis J. Lefkowitz, Attorney General or 


the State of New York, attorney for plaintiff, it is 


ORDERED, ADJUDGED AND DECREED that the defendants be 
permanently enjoined, barred and restrained from directly or 
indirectly effectuating the proposed merger of Concord and AFW, 
the terms of which merger are set forth in a Notice of Special 
Meeting of Shareholders of Concord dated March 17, 1975 and the 
accompanying Proxy Statement, and from any act in aid or further- 


ance of the merger; and it is further 


ORDERED, ADJUDGED AND DECREED that the defendants be 
permanently enjoined, barred and restrained from directly or 


indirectly engaging in any fraudulent practice as defined in 
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section 352(1) of the General Business Law of this State, in 


connection with any tender offer or merger or other transaction 
for the purpose of returning Concord to the private ownership 
| of the individual defendants Alvin and Frank Weinstein or 


members of their families; and it is further 


i ORDERED, ADJUDGED AND DECREED that the Attorney 
General of the State of New York may make such further applica- 
tion under the provisions of this judgment and decree as 
plaintiff may be advised is proper and bila acon for the enforce- 
ment of this judgment and decree, all pursuant to Article 23-A 
of the General Business Law of this State and other provisions 


of law applicable thereto; and it is further 


ORDERED, ADJUDGED AND DECREED that costs be awarded 
to plaintiff pursuant to section 8303(a)(6) of the Civil Practice 
Law and Rules in the total amount of Six Thousand Five Hundred 
Dollars. ($6,500.00), consisting of Two Thousand Dollars ($2,000.00) 
in respect of AFW, Two Thousand Dollars ($2,000.00) in respect 
of Alvin Weinstein, Two Thousand Dollars ($2,000.00) in respect 
of Frank Weinstein and Five Hundred Dollars ($500.09) in respect 
of David R. Caplan. 
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